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EXECUTIVE SUMMARY 

 

The Comments of certain satellite carrier interests urge that spectrum capacity 

limits should preclude any requirements or regulations regarding local into local carriage 

of all television stations in all markets, carriage of HDTV broadcast signals, or the 

carriage of both analog and digital broadcast signals during the transition to digital.  For a 

number of reasons the Commission must take these claims of limited capacity with 

several pounds of salt. 

The satellite industry claims that:  "The spectrum capacity requirements of forced 

carriage of HD signals likely would reverse the ability to DBS providers to offer local 

broadcast stations" and that if carry one carry all were extended to all HD signals "DBS 

providers may be limited to offering local- into- local service to just one market." That 

claim rings very hollow when viewed in the context of similar past and, ultimately totally 

inaccurate, predictions of capacity limitations as an excuse not to have unwanted carriage 

burdens imposed.   

A careful parsing of the satellite industry's alleged capacity limits as an excuse to 

avoid the imposition of additional carriage requirements reveals critical qualifiers that 

render these claimed limitations meaningless. 

The satellite industry concedes that the ability to provide local into local 

television service has provided it with tremendous benefits, both in absolute terms and in 

its ability to compete with cable.  Having derived such benefits, it is unseemly now for 

the satellite industry to suggest that, at best, it can only provide selected carriage as 

stations transition to digital. 
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I. Summary 

The National Association of Broadcasters ("NAB")1 hereby submits these Reply 

Comments in response to the Commission's Notice of Inquiry ("Notice") in this 

proceeding. 2 

 The Comments of certain satellite carrier interests3 urge that spectrum capacity 

limits should preclude any requirements or regulations regarding local into local carriage 

of all television stations in all markets; carriage of HDTV broadcast signals; or the 

carriage of both analog and digital broadcast signals during the transition to digital.  For a 

                                                 
1 NAB is a nonprofit, incorporated association which serves and represents America's 
radio and television broadcast stations. 
 
2 Notice of Inquiry in MB Docket No. 03-172, rel. July 30, 2003. 
 
3 See e.g., Comments of the Satellite Broadcasting and Communications Association 
("SCBA Comments") at 12-13; Comments of DirecTV, Inc. ("DirecTV Comments") at 8-
9. 
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number of reasons the Commission must take these claims of limited capacity with 

several pounds of salt. 

 First, the Commission has heard the satellite industry's feigned lack of capacity as 

a justification to avoid regulation about as many times as Chicken Little proclaimed that 

the sky was falling.  Like that children's tale, the reality of the problem has never seemed 

to materialize, and technology, competition, and other factors always seem to provide for 

expanded capacity when the need arises.   

 Second, the Commission should parse the satellite industry's comment language 

very closely in assessing its claimed lack of capacity.  Phrases such as "capacity limits of 

deployed DBS systems"4 (emphasis supplied), and "DBS providers may be limited"5 

(emphasis supplied) appear to fudge current and future capacity limitations. 

 Third, the satellite industry cannot seriously claim that it actually lacks the 

physical capacity to undertake such tasks as carrying HD signals.  The issue really is how 

should the capacity satellite has be allocated.  On that issue satellite carriers should be 

willing to accept some obligations in exchange for the considerable benefits that carriage 

of television stations has provided.  For example, satellite carriers concede that local into 

local has been a tremendous boon to their business both in absolute terms and in the 

ability to successfully compete with cable.  Yet the carriers' willingness to undertake 

some concomitant burdens to help preserve the system of free over the air broadcasting 

that has provided the satellite industry with such a boost appears to be strangely lacking. 

                                                 
4 DirecTV Comments at 9. 
 
5 SBCA Comments at 13. 
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II. Satellite Claims of Limited Capacity Are Highly Suspect 

 The satellite industry claims that:  "The spectrum capacity requirements of forced 

carriage of HD signals likely would reverse the ability to DBS providers to offer local 

broadcast stations"6 and that if carry one carry all were extended to all HD signals "DBS 

providers may be limited to offering local- into- local service to just one market". 7  That 

claim rings very hollow when viewed in the context of similar past and, ultimately totally 

inaccurate, predictions of capacity limitations as an excuse not to have unwanted carriage 

burdens imposed.  As an example, below are excerpts of DirecTV's repeated assertions in 

these very annual assessment proceedings of essentially having hit a brick wall with 

respect to any further progress that could be achieved in expanding capacity through 

signal compression: 

• July 31, 1998:  "DirecTV has substantially reached current limits on digital 
compression with respect to the capacity on its existing satellites.  Therefore, 
the addition of more channels will necessitate expanding to additional 
satellites . . ." 

 
• Aug. 6, 1999:  "DirecTV has substantially reached current limits on digital 

compression with respect to the capacity on its existing satellites." 
 
• Sept. 8, 2000:  "DirecTV has substantially reached current technological 

limits on digital compression with respect to capacity on its existing satellites.  
Although there are potentially very small gains still possible through the use 
of advanced algorithms, such technological developments can neither be 
predicted nor relied upon as a means of increasing system channel capacity." 

 
• Aug. 3, 2001:  "DirecTV has offered digitally compressed signals from its 

inception, and has substantially reached current technological limits on digital 
compression with respect to capacity on its existing satellites.  Although there 
are potentia lly very small gains still possible through the use of advanced 

                                                 
6 SCBA Comments at 13. 
 
7 Id. 
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algorithms, such technological developments can neither be predicted nor 
relied upon as a means of increasing system channel capacity."8 

 

 Yet, during this period compression ratios have doubled from around 6:1 to 

somewhere between 12:1 and 14:1 which, together with other technological innovations 

such as frequency reuse, have resulted in increasing DirecTV's channel capacity from 216 

in 1998 to its current capacity of approximately 1312 channe ls.9   

On September 11, 2003, DirecTV, in this very proceeding, again pessimistically 

predicted that it had "substantially reached current technological limits on digital 

compression with respect to capacity on its existing systems," adding that while "there 

are potentially very small gains still possible through advanced algorithms" such 

developments "can neither be predicted not relied upon as a means of increasing system 

channel capacity."10  Yet a mere 11 days later, on September 22, 2003, DirecTV 

announced that sometime between 2006 and 2008, if the merger with News Corp. was 

completed, it would carry all television stations in all markets plus at least 200 to 300 

                                                 
8 See, e.g., Comments of DIRECTV, Inc. ([1998] Annual Assessment of the Status of 
Competition in the Markets for the Delivery of Video Programming, CS Docket No. 98-
102, at 5 (filed July 31, 1998); Comments of DIRECTV, Inc. [1999] Annual Assessment 
of the Status of Competition in the Markets for the delivery of Video Programming, CS 
Docket No. 99-230, at 9 (filed Aug. 6, 1000); Comments of DIRECTV, Inc. [2000] 
Annual Assessment of the Status of Competition in the Markets for the Delivery of Video 
Programming, CS Docket No. 11-132 at 16 (filed Sept. 8, 2000); Comments of 
DIRECTV, Inc. [2001] Annual Assessment of the Status of Competition in the Markets 
for the Delivery of Video Programming, CS Docket No. 01-129, at 16 (filed Aug 3. 
2001).  
 
9 During this same period, EchoStar's capacity has increased from approximately 176 
channels to 900-1080 channels.  Petition to Deny of National Association of 
Broadcasters, Exhibit C, Declaration of Rich Gould 5-11, filed February 4, 2002, in CS 
Docket No. 01-348. 
 
10 DirecTV Comments at 18. 
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channels of local and national HDTV programming.11  The added capacity for this 

stunning and commendable commitment resulted from a number of factors including 

"improved compression algorithms"12, that apparently did not exist eleven days earlier. 

 DirecTV is certainly not alone in the DBS industry with respect to the shifting 

sands upon which its capacity predictions and ability to provide local into local service 

appear to rest.  In December 2001 EchoStar stated it could serve 36 markets by itself. 13  

By February 2002, EchoStar revised that figure to 50 markets by itself.14  May 2003 saw 

yet another revision as EchoStar says it could serve 106 markets by itself during 2003, 

with more to come in 2004.15 

 The Commission should seriously question the nabobs of negativism who provide 

the DBS capacity assessments for these proceedings.  Rather, it should base its policies 

                                                 
11 Letter to the Commission of September 22, 2003, amending Application for Transfer 
of Control in MB Docket No. 03-124 at 4 (9/22/03 DirecTV letter). 
 
12 Id., at 10. 
 
13 Joint Engineering Statement in Support of Transfer of Control Application, In Re 
Application of EchoStar Communications Corp., CS Docket No. 01-348 (filed December 
3, 2001):  EchoStar and DirecTV say that each "typically offers only a few local 
broadcast stations to a small number of metropolitan areas [36 for EchoStar and 41 for 
DirecTV]." 
 
14 Opposition to Petitions to Deny and Reply Comments, In Re Application of EchoStar 
Communications Corp., CS Docket No. 01-348 (filed Feb. 25, 2002):  "EchoStar will 
have the capability of offering local channel service in [only] approximately 50 DMAs 
from its spot beam satellite[s] . . . " 
 
15 EchoStar Press Release, EchoStar Dish Network Satellite TV Names 42 New Local 
Channel Markets for 2003 (released May 1, 2003):  "[EchoStar] announced today 42 new 
designated market areas where it plans to launch local TV channels . . . This will bring 
the total number of markets DISH Network serves with local channels to 106 by year 
end.  DISH Network is also announcing that it plans to offer local channels via satellite in 
more cities across the nation by end of 2004." 
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on the impressive results of capacity growth and expansion produced by those who 

actually design, build and deploy DBS satellites. 

 

III. Claimed Current Capacity Limitations Based Upon Current Technological 
Limits of Currently Deployed Satellites Are Misleading 

 
 A careful parsing of the satellite industry's alleged capacity limits as an excuse to 

avoid the imposition of additional carriage requirements reveals critical qualifiers that 

render these claimed limitations meaningless. 

 For example, SBCA says only that forced carriage of HD signals "likely would 

reverse the ability of DBS providers to offer local broadcast stations", 16 not that such a 

reversal would occur.  And, of course, no hard data is presented to support this claim.17   

 Similarly, DirecTV's Comments regarding its capacity limits are qualified to those 

of "deployed DBS systems" on "existing satellites" based upon "current technological 

limits". 18  Conspicuously absent from this limited capacity assessment are 1) the capacity 

to be added by DirecTV's imminent launch of its DirecTV 7S spot beam satellite19; 2) 

potential added capacity from improvements in frequency reuse; 3) development of 

dishes capable of receiving signals from two or three orbital locations; 4) use of advanced 

compression techniques with existing equipment; 5) expanded channel capacity possible 

                                                 
16 SBCA Comments at 13. 
 
17 SBCA's extraordinary claim that requiring HD carriage of all signals in all markets 
"may" limit local to local offerings to one market is also absolutely unsupported and 
undocumented, Id. 
 
18 DirecTV Comments at 9, 18. 
 
19 DirecTV Comments at 2. 
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through 8PSK with new set-top boxes; 6) future improvements in signal compression 

technology such as the replacement of MPEG-2 with MPEG-4; and 7) the use of Ka-

band.  The potential for added capacity by both EchoStar and DirecTV through the use of 

these mechanisms was discussed at length in NAB's Petition to Deny the 

EchoStar/DirecTV merger application, relevant portions of which are attached as 

Appendix A.  NAB's analysis appears to have indeed been prophetic.  For in 

DirecTV/News Corp's announcement earlier this week that it was exponentially 

increasing its capacity to accommodate local into local and HDTV, the mechanisms to be 

employed were: 

Use of Ku- and Ka- band capacity on FSS satellites, use of capacity on 
foreign satellites authorized to serve the U.S., incorporating digital 
terrestrial tuners in DIRECT STBs, and improving spectrum efficiency 
through higher-order modulation schemes and improved compression 
algorithms.20 
 

A more expanded discussion of the techniques available to increase DBS capacity was 

provided by Rupert Murdoch in his Congressional testimony last spring: 

With that in mind, News Corp. is committed to dramatically increasing 
DirecTV's present local- into-local commitment of 100 DMAs by 
providing local- into-local service in as many of the 210 DMA as possible, 
and to do so as soon as economically and technologically feasible.  To that 
end, we are already actively considering a number of alternative 
technologies, including using some of the KA-band satellite capacity on 
Hughes Network Systems' SPACEWAY system; seamlessly incorporating 
digital signals from local DTV stations into DirecTV set-top boxes 
equipped with DTV tuners; and by exploring and developing other 
emerging technologies that could be used to deliver local signals, either 
alone or in combination with one of the above alternatives. 
 
 In addition, News Corp. is exploring new technologies that 
promise to improve spectrum efficiency or otherwise increase available 
capacity so that DirecTV can expand the amount of HDTV content.  

                                                 
20 9/22/03 DIRECTV Letter at p. 10. 
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Options include the use of Ka-band capacity, higher order modulation 
schemes, such as the 8PSK technology Fox uses for its broadcast 
distribution to affiliated stations, and further improvements in 
compression technology. 21 

 

 EchoStar also has announced plans and means to expand its capacity.  For 

example last May it announced the sale of a "SuperDish" that reportedly can "see up to 

three satellites at once", can "handle new Ka-band signals from EchoStar IX" and would 

make EchoStar the "industry leader in the provision of high-definition signals . . . 

allowing the company to shift its capacity usage and allow room to send up to 50 high 

definition channels."22 

 An additional clear alternative for expanding capacity is through joint ventures.  

This alternative too was explained in NAB's Petition to Deny the EchoStar/DirecTV 

proposed merger.23 

 In Comments recently filed before the LOCAL Television Loan Guarantee 

Board, Capitol Broadcasting Company, Inc. provided a technical plan developed by its 

subsidiary , Microspace Communications Corporation ("Microspace"), to deliver all full-

power local broadcast digital stations via satellite.24  The Microspace technical plan 

includes carriage of the entire 19.4 Mbps digital signal whether a station is broadcasting 

                                                 
21 Testimony of Rupert Murdoch Chairman and CEO, the News Corp. Ltd., before the 
House Committee of the Judiciary, May 8, 2003, at ____ ("Murdoch House Testimony"). 
 
22 Caulk, Steve, "Dish Network Parent to Offer Super Dish", Rocky Mountain News, 
May 2, 2003. 
 
23 Petition to Deny at 89-91. 
 
24 In the Matter of:  Proposed Regulations to Implement The LOCAL Television Loan 
Guarantee Program (No. RIN 0572-AB82). 
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one high-definition signal, several multicast DTV signals, data or some combination.  On 

May 28, 2003, Microspace filed for three patents with the United States Patent & 

Trademark Office:  Systems, Methods and Transmission Formats for Providing a 

Common Platform for Direct Broadcast Satellite Television Networks (U.S. Serial No. 

10/446,543); Channel Combining and Decombining in DBS Systems (U.S. Serial No. 

60/473,754); and Commercial Replacement and Insertion in DBS Systems (U.S. Serial 

No.60/473,857).   

Strangely, the satellite commenters in this proceeding do not ever mention much 

less discuss any of these mechanisms for expanding capacity they themselves have 

presented in other proceedings, do not mention or discuss Miscrospace's technical and 

business plan for providing delivery of all full power local digital television stations, and 

do not discuss creative ways of partnering to provide HDTV or dual carriage.   

 The conclusion to be drawn in comparing the negativism expressed by the 

satellite industry in these annual assessment proceedings regarding capacity with what 

has actually happened is that while the industry repeatedly has told the Commission that 

further progress was impossible, it has, in fact, found ways to exponentially increase 

capacity.  There is simply no basis for the Commission to assume that decades of such 

continuous improvements have, or will, suddenly, and inexplicably, come to an end.   

 

IV. The Tremendous Benefits Obtained By Satellite Industry's Carriage of 
Television Signals Require It To Bear Some Carriage Burdens  

 

 The satellite industry concedes that the ability to provide local into local service 

has provided it with tremendous benefits, both in absolute terms and in its ability to 

compete with cable.  Last year, DirecTV's President Roxanne Austin said that:  "With the 
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recent activation of additional local channels in our 41 local channel markets, coupled 

with new initiatives . . . we are poised for continued strong growth in the new year."25 

According to DirecTV's comments in this proceeding, that growth has been 

realized, in part, as a result of increased carriage of local stations.  Between June 2002 

and June 2003 DirecTV added over 800,000 subscribers and for the second quarter of 

2003 revenues increased 16% over 2002 revenues for the same period.26  As of June 30, 

2003, over 75 percent of DirecTV's residential customers were taking local programming 

packages in markets where they were available,27 and its commitment to increase local 

into local service from the current 64 markets to over 100 markets in the near future has 

"enhanced DirecTV's ability to compete with the cable incumbents . . . ."28  On the 

importance of DBS's carriage of local stations in order to compete with cable, Rupert 

Murdoch recently testified that "as a broadcast company, News Corp. was convinced then 

- as it is now - that DBS will be the strongest possible competitor to cable only if it can 

provide consumers with the local broadcast channels they have come to rely on for local 

news, weather, traffic and sports."29 

                                                 
25 DirecTV Press Release, DirecTV Announces Fourth Quarter and Year-End 2001 
Subscriber Growth (Jan. 8, 2002). 
 
26 DirecTV Comments at 11. 
 
27 Id., at 14. 
 
28 Id., at 2. 
 
29 Murdoch House testimony at [3]. 
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As NAB has demonstrated in Comments filed in other proceedings,30 the 

transition to digital is crucial for the continued well being, indeed the survival, of free 

over the air television, and dual carriage of stations' analog and digital signals together 

with, ultimately, carriage of their entire digital signals in HD or otherwise, are essential 

elements of that transition.  Having derived such tremendous benefits and growth on the 

backs of over the air analog television broadcasters, it is unseemly now for the satellite 

industry to suggest that, at best, it can only provide selected carriage as stations transition 

to digital.   

 

V. Conclusion 

There is no real issue as to whether or either EchoStar or DirecTV has, in absolute 

terms, the capacity to provide dual carriage or carriage of stations' HD signals.  Clearly 

each carrier has such capacity.  Rather the issue is the extent to which such capacity as 

these carriers have should be dedicated to over the air broadcasters' digital transition.  

While this is neither the time nor the proceeding to decide that issue, when it is ripe for 

decision, the framework of the analysis must not be the superficial and tepid "we can't do 

it with current technology, with present capacity and existing satellites" that the satellite 

industry has provided in this annual assessment proceeding.  In recent testimony before 

Congress urging the proposed DirecTV/News Corp. merger, Rupert Murdoch spoke of 

his company's "strategic vision", "expertise", "resources", "spirit of innovation", 

"competition", "challenging the status quo", "spirit of never-say-die", and "demonstrated 

determination"31 to provide more and greater services and information by expanding DBS 

                                                 
30 See, e.g., NAB Comments and Reply Comments in In The Matter of Carriage of the 
Transmissions of Digital Television Broadcast Stations, CS Docket No. 98-120 filed 
October 13, 1998, and December 22, 1998, respectively; NAB Ex Parte Letters in CS 
Docket No. 98-120 filed November 1, 1999, November 10, 1999, June 20, 2000, 
December 28, 2002; NAB Comments and Reply Comments on Further Notice of 
Proposed Rule Making in CS Docket 98-120 filed August 16, 2000, and September 15, 
2000, respectively; NAB/MSTV Petition for Reconsideration & Clarification in CS 
Docket No. 98-120 filed April 25, 2001, and Replies in Opposition Thereto filed June 4, 
2001. 
 
31 Murdoch Testimony at 1-3. 
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capacity.  This is the framework within which the feasibility of such concepts as dual 

carriage and carriage of HD signals should be assessed. 
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